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STATEMENT OF THE CASE
Nature of the Case
Jonathan Alan Hill appeals from a jury verdict finding him guilty of felony
driving under the influence of alcohol.

Specifically, Hill contends the district

court abused its discretion by overruling a hearsay objection and for the first time
on

appeal

contends the

prosecutor committed

misconduct by eliciting

inadmissible testimony at trial.

Statement of Facts and Course of Proceedings
Officer Smith stopped a vehicle driven by Hill for failing to have taillights.
(JT Tr., p.122, L.17 - p.124, L.7.)

When Officer Smith approached Hill, he

"could smell the odor of an alcoholic beverage coming from within the vehicle"
and noticed that Hill's "eyes were bloodshot and glassy." (JT Tr., p.123, Ls.1422.) When Hill was speaking to Officer Smith, the officer could "smell [the odor
of alcohol] stronger" and noticed that Hill's speech "was slurred a little bit slow."
(JT Tr., p.125, Ls.2-6.)

Officer Smith had Hill perform the standardized field

sobriety tests, at the conclusion of which he determined Hill was under the
influence and could not safely operate a vehicle. ·(JT Tr., p.126, L.17 - p.141,
L.8.)
The state charged Hill with driving under the influence.

(R., pp.67-68.)

The matter proceeded to trial where the jury returned a verdict of guilty to driving
under the influence as well as finding Hill had previously been convicted of a
felony DUI within 15 years. (R., pp.141-142; JT Tr., p.292, L.5 - p.300, L.20.)
The court retained jurisdiction for up to 365 days with an underlying sentence of

1

three years fixed
, p.14,

seven years indeterminate. (R, pp.194-199; ST

12-22.) Hill timely appealed (R., pp.181-183,
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ISSUES
Hill states the issues on appeal as:
1

Did the district court abuse its discretion when it admitted
hearsay evidence over defense counsel's objection?

2.

Did the prosecutor commit misconduct, rising to the level of
a fundamental error, by eliciting inadmissible testimony from
Deputy Smith that the presence of vertical nystagmus
indicates that a person's blood alcohol level is higher than
0.10 percent?

(Appellant's brief, p.5.)
The state rephrases the issues on appeal as:
1.
Has Hill failed to establish the district court abused its discretion in
overruling his hearsay objection at trial?
2.
Has Hill failed to show prosecutorial misconduct, much less misconduct
rising to the level of fundamental error?
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ARGUMENT
I.
Hill Has Failed Any Abuse Of Discretion By The District Court In Its Evidentiary
Ruling

A

Introduction
Hill contends the district court abused its discretion when it admitted

hearsay testimony over his objection.

(Appellant's brief, p.6.) Specifically, Hill

argues that "Deputy Smith testified to what an unknown person at [POST] told
him," and such statement was inadmissible hearsay. (Appellant's brief, p.7.) A
review of the record and relevant law establishes the court did not abuse its
discretion in overruling Hill's hearsay objection.

B.

Standard Of Review
The trial court has broad discretion in the admission of evidence, and its

judgment will be reversed only when there has been an abuse of that discretion.
State v. Zimmerman, 121 Idaho 971,974,829 P.2d 861,864 (1992).

C.

The District Court Did Not Abuse Its Discretion By Overruling Hill's
Hearsay Objection At Trial
To be admissible, evidence must be relevant. I.RE. 401, 402. Evidence

that tends to prove the existence of a fact of consequence in the case, and has
any tendency to make the existence of that fact more probable than it would be
without the evidence is relevant. State v. Hocker, 115 Idaho 544, 547, 768 P.2d
807, 810 (Ct. App. 1989).
Generally, issues not raised below may not be considered for the first time
on appeal.

State v. Fodge, 121 Idaho 192, 195, 824 P.2d 123, 126 (1991).
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Further, "[a]n objection on one ground will not preserve a separate and different
basis for excluding the evidence." State v. Vondenkamp, 141

878, 885,

119 P.3d 653, 660 (Ct. App. 2005) (citing State v. Norton, 134 Idaho 875, 880,
11 P.3d 494, 499 (Ct. App. 2000).
In this case, the prosecutor generally questioned Officer Smith about
observing horizontal gaze nystagmus on a driving under the influence suspect:
During the test, we ask them to follow our finger their eyes
and their eyes only. Don't move your head during the test. And
then generally, if they have nystagmus at the end, we'll check for
vertical nystagmus, which we - it's the same direction. We ask
them to keep their head still, and we go up with the eye. And if
they have vertical nystagmus, we were taught in the academy that
it's generally and indication [Counsel for Hill]: Objection. Hearsay.
THE COURT:
continue, I'm sorry.

Overruled.

You can continue.

You can

THE WITNESS: Okay. We are taught in the academy that
if - if it's vertical nystagmus, it's generally an indicator of over a
certain level, which is generally .10, is what I was taught.
Q. And so if - during your observations, if you do observe
nystagmus, what does that indicate to you?

A. Generally, impairment.
(JT Tr., p.128, Ls.8-20.)
Hill argues the court erred in overruling this objection because the
testimony was hearsay as it was made by an unknown person at POST and it
was offered for the truth of the matter asserted "that the presence of vertical
nystagmus indicates that a person's blood alcohol level is higher than 0.10
percent."

(Appellant's brief, pp. 7-8.)

Hill argues on appeal that the officer's
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general
specific

positing a correlation between vertical nystagmus and a
BAC

is "specifically prohibited

(Appellant's brief,

by the

Idaho Supreme Court."

7.) Because Hill did not object on this ground nor challenge

the validity of the scientific evidence pursuant to Idaho Rule of Evidence 702,
this argument is not preserved for appeal. Hill's only preserved argument is that
of hearsay.
Hearsay is evidence of an out-of-court statement "offered in evidence to
prove the truth of the matter asserted." I.R.E. 801 (c). Out-of-court statements
intended not to prove the truth of the matter asserted, but instead offered merely
to provide context, are not hearsay. See, 5UL, State v. Seigel, 137 Idaho 538,
540, 50 P .3d 1033, 1035 (Ct. App. 2002) (evidence that witness confronted
defendant with out-of-court statements of sexual misconduct not hearsay
because offered "to provide context" to admissions thereby elicited).

Officer

Smith's statement about what he was taught at POST was testified to as part of
his description of conducting the horizontal gaze nystagmus test generally. (See,
JT Tr., p.127, L.3- p.130, L.15.) Moreover, foundation for an expert based upon
that expert's education and training is proper even if such education and training
is "based, technically speaking, upon hearsay." Head v. Lithonia Corp., Inc., 881
F.2d 941, 944 (10 th Cir., 1989) (internal quote omitted); accord Lawton v. City of
Pocatello, 126 Idaho 454, 463-463, 886 P.2d 330, 339-340 (1994).

Officer

Smith was laying the foundation in order to give the jury the context needed to
understand the horizontal gaze nystagmus test.

Officer Smith's testimony

explained to the jury, based on his training, that the presence of nystagmus
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generally indicated impairment.

(JT Tr., p.130, Ls.13-15.)

When specifically

discussing Hill's performance on the field sobriety test, Officer Smith only
testified that it was his opinion that Hill "did not pass the horizontal gaze
nystagmus test."

(JT Tr., p.133, Ls.1-3.)

Because the statement provided

context to Officer Smith's testimony, the district court did not abuse its discretion
in overruling Hill's hearsay objection.

11.
Hill Has Failed To Establish Fundamental Error With His Unpreserved Allegation
Of Prosecutorial Misconduct
A.

Introduction
Hill argues, for the first time on appeal, that the prosecutor committed

prosecutorial misconduct that amounted to fundamental error. Specifically, he
contends that the prosecutor committed misconduct by "eliciti[ing] testimony from
Deputy Smith that the presence of vertical nystagmus indicates a blood alcohol
level that is higher than 0.10 percent." (Appellant's brief, pp.7-8.)

Because Hill

has failed to establish fundamental error, the Court must decline to consider his
argument.

B.

Standard Of Review
A claim of error unpreserved for appellate review by a timely objection

may only be considered on appeal if it "constitutes fundamental error." State v.
Johnson, 149 Idaho 259, 265, 233 P.3d 190, 196 (Ct. App. 2010).

In the

absence of an objection "the appellate court's authority to remedy that error is
strictly circumscribed to cases where the error results in the defendant being
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deprived of his or her Fourteenth Amendment due process right to a fair trial in a
fair tribunal."

State v. Perry, 150 Idaho 209, 224, 245 P.3d 961, 976 (2010).

Review without objection will not lie unless (1) the defendant demonstrates that
"one or more of the defendant's unwaived constitutional rights were violated"; (2)
the constitutional error is "clear or obvious" on the record, "without the need for
any additional information" including information "as to whether the failure to
object was a tactical decision"; and (3) the "defendant must demonstrate that the
error affected the defendant's substantial rights," generally by showing a
reasonable probability that the error "affected the outcome of the trial court
proceedings."

kL. at 226,

245 P.3d at 978

Whether preserved by objection at trial or reviewed for fundamental error,
a mere assertion or finding that a particular question or statement was
objectionable or improper is insufficient to establish prosecutorial misconduct.
As explained by the United States Supreme Court: "[l]t is not enough that the
prosecutors' remarks were undesirable or even universally condemned. The
relevant question is whether the prosecutors' comments so infected the trial with
unfairness as to make the resulting conviction a denial of due process." Darden
v. Wainwright, 477 U.S. 168, 181 (1986) (internal quotations and citations
omitted); see also Smith v. Phillips, 455 U.S. 209, 219 (1982) ("[T]he touchstone
of due process analysis in cases of alleged prosecutorial misconduct is the
fairness of the trial, not the culpability of the prosecutor."); State v. Reynolds, 120
Idaho 445, 451, 816 P.2d 1002, 1008 (Ct. App. 1991) (the function of appellate
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review is "not to discipline the prosecutor for misconduct, but to ensure that any
such misconduct did not interfere with the defendant's right to a fair trial").

C.

Hill Has Failed To Establish The Prosecutor Committed Misconduct
Hill argues that the "prosecutor committed misconduct rising to the level of

a fundamental error when she elicited testimony from Deputy Smith that the
presence of vertical nystagmus indicated that a person's blood alcohol content
was higher than 0.10 percent."

(Appellant's brief, p.8.)

It appears that Hill's

position is because "[e]very defendant has a Fourteenth Amendment right to due
process and a fair trial," he has established that one or more of his unwaived
constitutional rights was violated. (Appellant's brief, pp.9-10.) Hill's argument is
without merit.
has failed to show fundamental error because he has

not

demonstrated that an unwaived constitutional right was plainly violated.

"A

Hill

defendant's constitutional right to a fair trial is not categorically violated by an
evidentiary error."
(2014).

State v. Parker, 157 Idaho 132, 148, 334 P.3d 806, 822

There is not a constitutionally protected right to prevent irrelevant

evidence from being presented at trial absent a proper objection. Due process
does not guarantee a perfect trial or an error free trial. Reynolds, 120 Idaho at
451, 816 P.2d at 1008.

Here, had Hill believed the prosecutor was eliciting

improper evidence from Officer Smith when asking his understanding of the
horizontal gaze nystagmus test, he had an obligation to object to any such
resulting answers as improper pursuant to Idaho Rule of Evidence 702.
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Because Hill did not, and he has failed to establish the violation of an unwa ived
constitutional right,

issue cannot be reviewed on appeal.

CONCLUSION
The state respectfully requests that this Court affirm the judgment entered
upon the jury verdict finding Hill guilty of driving under the influence.
DATED this 29th day of Sep
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